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Force Majeure: Allocating the Risk of the Unforeseeable in the Aftermath of

COVID-19
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Construction Law

Speakers

Fred Jacoby and Jeffrey Mullen will be presenting a webinar for Celesq.
Not long ago, the “Force Majeure” clause embedded in the boilerplate of form
construction contracts often was dismissed as a “catch-all” for potential
unforeseeable and uncontrollable catastrophes, each as unlikely to happen as
the next. Contractors and owners attempted to shoehorn this defense into a
wide range of natural and unnatural events. Then came 2020, and with it, a new
and contemporary interpretation of the traditional force majeure concept as
COVID-19 and federal, state, and local government shutdowns wreaked havoc
and uncertainty in the construction industry, the effects of which will remain for
many years. While we are only beginning to scratch the surface of construction
litigation and the various impacts caused by COVID-19-related shutdowns and
disruptions, the current and projected effects of COVID-19 have reinforced the
need and importance of carefully planning for the unexpected when negotiating
construction contracts.
This program will address:
* A brief history and evolution of traditional force majeure provisions that
date back to the Napoleonic Code
* The future role for these provisions in standard form construction
contracts
* How courts have been and might interpret the provisions to answer
whether and under what circumstances COVID-19 or implications of the
pandemic may qualify as a force majeure event
* Lessons learned and practical advice to consider about force majeure
when drafting and interpreting construction contracts and allocating
project risk imposed by unknown and uncontrollable events in the COVID-
19 era
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