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AVOIDING A LEGAL HANGOVER

Who is regulating bar advertisements on social media?
BY RICH FAMA & DEAN PORTER, COZEN O'CONNOR

ocial media s where groups

of people carch-up, get

wgether, and, most

importantly, plan their nights

out. As a resuly, it can be a
game-changing advenising environment
for bars and restauranis—bat not withow
poreniial pitfalls. As bars increasingly
develop their sodal media presence,
situations like the below hypothetical
have become increasingly common.

The clients and their establishment:
I'he owners of a bar and restanrant that
recreaies the iconic Adantic City, New

Jersey Boardwalk for their guests.
Cockuail in hand, guesis play carnival
games, bocce ball, and shulflehboard,
and peruse the bar’s [aux boardwalk
and auractons.

The adverfisement: The bar's owners
have an idea for an ad that capuures the
bar’s theme—childhood excitement but
with adult beverages. The ad feawures the
bar’s patrons as children, unlocking their
childhood wonder through the bar’s
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games and anractions. This is juxtaposed
against scenes of those same patrons—
only now [ull grown—enjoying the
cstablishment’s alcoholic beverage
offerings. Rather than using wraditional
media, the bar owners decide o display
the ad on social media through the bar's
various accounts and pages.

Now, the quesfion: The ad may be
elfeciive, budis it legal? Would the ad

run afoul of stare and federal
regulations or violaie the rules of the
social media platforms that host it? And
more poimedly, if it does, what are

the consequences?

Frankly, the answer isn't crysial chear
and may vary from stawe 10 stae and
platform-wo-platform. While
adveriisements by alcohol manulacwurers
are prolific and the regulatory
cnvironment that surrounds them is well-
known, esiablishments that sell and serve
alcohol, such as bars and restaurams,
cnjoy far less cerainy. Alkcohol retailer
advertisements may be regulated by

lederal and stawe agencies, and, when the

ad appears on social media, the rles and
regulations governing use of cach social
media platform.

State and Federal Reguilation
Federal regulaion of adverntising by
alcohol reailess is minimal. The Federal
Alcohol Administralion Act oversees
adveriising by the alcobol indusiry, and
federal agencics like the Alcohol and
Tobacco Tax and Trade Burcan or Burcau
of Alcohol, Tobacco, and Fircarms are
charged with ensuring compliance with
labeling and marketing regulations
pertaining 1o all spiris, wine, and mal
beverages sold in the United Suates.
Federal regulations prohibit alcohol
advertisements from making false claims
intended 1o deceive consumers and
mainiains that adverdsements cannot 8

include obscene or indecent stalemerns
or representations. However, these s

regulations do not cover a retailer or =
server, inswead applying only 10
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“person|s] engaged in business as a
brewer, wholesaler, or imporier, of
maall beverages.”

Thius, due w thie absence of robus
lederal regulations, alcohal rewiler
acvertisemenis are primarily governed
an the suae and local levels. Regulaions
vary from suawe w stae, and governing
Jurisdiction could be asseried cither

where a recailer imends w direcy s
acdvertizemenis (usually where in has
locavions, amd thus, liguor licensesy or
where the advertiscment is viewed {much
more difficule 1o define).

Since sawes supply licenses for
businesses anempling wo sera, sell, or
otherwise distribae alcoholic beverages
within their borders, stae authoricy w
oversee advenising is commonly ted wo
those licenses through Alcohol and
Beverage Conrol (ABC) guidelines or
stawe liquor codes. For example, New
Jersey regulawes aboobol revailers through
its ABC Guidclines, which also govern
the issuance of suawe liquor licenses. The
Guidelines permit liguor license holders
o P adverisements in newspapers,
radio, wlevision, or any other media dha
regrularly promecs business 1w powniial
CusLMners, s long as the conen of te
acdvertising is nou prohibived by suae
regulations or wisnld no cause 4
violation of a suae law or regulation.

Formunawely, New Jersey, and most
other siaies, provide oven more
guidance. New Jerseys ABC code
specilies cenain maners tha are
prohibived in adverising, inclhe
arbvertisemems tha (i) ane false,
misleading, or decepuive; (i) comain
“lewd or obscene™ maner; (i) suggesy
that the use ol any alcoholic beverage
will result in healith or athlenic benefus;
and {iv) conain improper references 1w
religious ligures or porucay minors. Mosa
stawes that regulawe retailers through
their alcohol control agencics have
similar prohibitions.

Mow, concerning our hypoaheical,
the proposed advenisement could
violae Mew Jersey regulakons because
it porirays minors. Licensees tha
violae st advenising regulaions
will commonly receive notoe of cither
regpuired corrective action through
awarning lewer, a line in lew of
prosecution, or formal charges, which
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coubd result in the suspension of the
revailer’s liguor license.

Stares can also choose w police
ollending adverisemems through their
CONMSLMET (roleciion siaes. For
instance, in California, the “unlawlul
prong” of s Unlfair Competien Law
("UICLT) prohibits almose any practice
made illegal by stane, casce law, or a
regrulaory body—and according w
California’s Business and Professional
Corde, thar could include porurayals of
minors in alcohol adverdiscmenis.
Penalies from violadons of consumer

proacetion sales ofen inclede

¢

Social media ads
dre d new frontier
for regulators.

VY

moncrary damages, punitive damages,
anorneys’ fees, and injuncive reliel,
which could resulin the disconuinuation
ol the adverisement.

Regulation by
Social Media Platforms
Abeohol reailers thar seck w adverise on

socidl media—soch as You
“Twiita

b, Facelook,
and Instagram—imust also mee
the siandards of the bosting pladform.

YouTube. Adverisemens on You Tube
must compdy with YouTube's Terms off
Service and Communivy Guidelines.
While YouTube's Terms of Service broadly
apeply 10 paid adverisements and non-paikd
promoonal conent, the mone restricive
“Prohibived Commercial Uses™ secuion of
the Terms of Service does nodapply 1w
general, non-paid uses ol YouTube's
placform. Mon-paid uscs include mercly
uploading an original video w YouTube,
of mainaining an original channcl on
YouTube w promoce 2 business.

MNexy, YouTube's Communicy
Guidelines regulae the appropriaeness
ol all YouTube coment. The Guidelines
are primarily policed by users who llag
o report olfensive conwent. When
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coment is Hagged or repored, YouTube
stall reviews the conent and isues a
dewermination on whether che conuent
Tias violaed the Guidelines. The
Guidelines are discribied inw owelve
broad cawegrories, wh clude nudicy
or sexual conweny, harmMul or dangerous
coment, vielenu or graphic conueny, and
child salewy. Regarding child saley,

CFS AC iNSUrueed now w post conen
showing a minor participating in a
dangerous aclivity, or cncouraging
minors w engage in dangerous
activities. An ad depiciing minors in an
alcohol rewail csiablishment, such as our
by protheetical, could be decmed w be in
vinlation of YouTube's guidelines.

Facebook. Facehook and Insugram
regrulae paid advenisemenis through
Facebook's “Adverdsing Guidelines.”
Alhough these guidelines cover paid
atvertiscmenis, they do nodregulawe
atls that appear on an csablishmem'’s
Facebook page or are poswed, since those
matcrials are already wrgeed w those
who subscribe w the conent.

Facebook's Advenising Guidelines
stare than *lalds thay promow or
relerence aloohol muse comply wich all
apsplicable local laws, reguired or
cstablished indusiry codes, guidelines,
nscs, ared approvals.”

Adds meant w @rgel consumers in the
United Suaes must also take sweps w
sure that che ads are warge 1w those
over the age of legal consumpaion and
“canno include conen char mighe
appeeal o for mislead) minors by
implying that the consumpion of
alcoholic beverages is [ashionable or the
accepued course of behavior for those
who are underage,” or "include or warge
any person under the legal drinking age
in the region the ad appears, or be

i

Pro Tip +

Keep all sodal media

advertisemenis as clear as
possible by iIncluding
language such as, “Must
be 21 or over to drink.”

August 2013 | Bar Business Magazine 19




§) HOw TO: SOCIAL MEDIA

suggestive of the presence of those who are underage.”

I is therelore clear that our hypothetical ad may run afoul of
Facebook's Advertising Guidelines, so long as the ad is a "paid
advenisement.” Facebook does offer an ad submission and
review process for paid adverusements, whereby the proposed
ad may be submited 10 Facebook, reviewed alongside its
Advertising Guidelines, and uliimarcly approved or rejecied.

Twitter. Twiuer's Ad Policies apply w Twiner’s paid
adventising products, which can be tweers, wrends, and accounts.
The Ad Policics resirict the promotion of online and ollline sale
of alcohol and general awareness ol alcohol brands. These
restrictions can relate w0 the specific product or service being
promoted and the country the campaign is wrgeting. The Ad
Policics apply 10 branding, promoting, selling, or facilivaing the
online or offline sale of any kind of akoholic beverage; b they
do nocapply 10 “brewerics, wineries, and distillery branding,
wurs, and wastings.” Thus, not all alcohol retailers are subject
the same rescrictions, and whether an ad violawes Twiter's
policies is highly dependent upon whether the ad is paid, the
mature of the establishment, and the type of alcohol soki.

General content on ‘Twiner, which could include non-paid
LWOCLS mearnt 1o promote a business or service, is not subject w
the above guidelines and inswead falls within Twiter's general
rules about content. These rules are far more open-ended and

broadly prohibit graphic, violent, or adult conent, but do not
ilically address the sale ol alcohol.
recifically address the sale of alcohol
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What Makes for a Compliant Advertisemeni?

Social media advertisements are a new [rontier for regulators.
They olfer bars an unrivaled ability 10 1arget and interact
with powential consumers, and they are gffectize. For example,
in a Michigan Suae University study, rescarchers exposed

121 participams 1o ads on Facebook. One group viewed
adverusements for a brand of beer, while the other saw ads
for a brand of bouled water. Au the study's conclusion, the
researchers offered participams the choice between one of

two gilt cards—one for a bar, the other for a collee shop.
OF those who saw the beer ad, 73% chose the bar gilt card;
conversely, ol those who saw the water ad, 55% chose the bar
card—a diflerence of nearly 30%,.

However, regulation is largely unceriain.

Best pracuces are 1o keep advertisemenis as clear as possible.
‘This can be accomplished by including language such as "Must
be 21 or over w drink™ throughout an ad. Second, because
social media platdforms police non-paikd advertisements
differently than paid advertisements, posting non-paid content
through your social media accounts is a less-resurictive, and
safer, aliernadve. Third, avoid the depiction of minors and
overly-sexualized conent in your ads. When such conduct is
included in an adverisement, such as in our hypothetical,
create cean lines—through visual or iexwal cues—beiween
alcohol and prohibited conent.

Ultimarely, the benelus of every ad must be weighed against
its costs. I the content of an advertisement is likely 1o give the
establishment negative anention, by regulators or the public,
prompuly pulling the adverisement can prevent o mitigaie a
hangover down the road. T

Richard Fama Is a member of Cozen O'Connor’s class acfion and
complex Migation pracfice groups in New York. He Is a leoding
labeling advisor and defense atforney for many of the world’s
largest food and beverage companies, including CBD food
producers. Dean Harris Porter is an assockate in Cozen O'Connor’s
class oclion and complex Migation practice groups. To learn more,
visif cozen.com
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